IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED and KAC357, INC. CIVIL NO. SX-16-CV-429
Plaintiffs,
ACTION FOR DAMAGES
Vs
BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED

SCOTIABANK, FAITH YUSUF, MAHER
YUSUF, YUSUF YUSUF and UNITED
CORPORATION,

Defendants.

DEFENDANT BANK COTIA’S MOTION TO FILE IN OF 20
PAGES

COMES now Defendant Bank of Nova Scotia (BNS), by and through its undersigned
counsel, Nichols, Newman, Logan and Grey, P.C., Charles E. Lockwood, Esq., and requests
permission to file its Motion to Dismiss and Motion to Strike Plaintiff’s First Amended Complaint,
said Motion being 24 pages in length, inclusive of its Certificate of Service. Said Motion is based
on the fact that BN'S” Motion to Dismiss and Motion to Strike required the development of diverse
and substantial facts and multiple legal theories, necessitating considerable discussion. BNS knows

of no reason the Plaintiffs would be prejudiced thereby.

Submitted,

Dated: March 2017
Charles E. Lockwood, Esq.

Nichols Newman Logan & Grey, P.C.
Attorneys for Bank of Nova Scotia
1131 King Street, Ste. 204
Christiansted, VI 00820
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CERTIFICATE OF SERVICE

I HEREBY certify that on March G , 2017, I caused a true and correct copy of the foregoing
DEFENDANT, BANK OF NOVA SCOTIA’S MOTION TO FILE IN EXCESS OF 20
PAGES to be served by:

Via Hand-Delivery Via Hand-Delivery

Joel Holt, Esq. Carl Hartmann III, Esq.
Counsel for Plaintiffs 5000 Estate Coakley Bay, #L-6
2132 Company Street, Suite 2 Christiansted, VI 00820

Christiansted, VI 00820

u.s. mail, prepaid postage:

Gregory H. Hodges, Esq.

Dudley, Topper and Feuerzeig, LLP
P. O. Box 756

St. Thomas, VI 00804
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED and KAC357, INC CIVIL NO. SX-16-CV-429
Plaintiffs,
ACTION FOR DAMAGES
Vs,
BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED

SCOTIABANK, FAITH YUSUF, MAHER
YUSUF, YUSUF YUSUF and UNITED
CORPORATION, :

Defendants.
ORDER
THIS MATTER comes before the Court on Defendant, Bank of Nova Scotia’s Motion to
File in Excess of 20 Pages. The Court having reviewed the pleadings and being advised of the

premises, it is hereby

ORDERED that Defendant, Bank of Nova Scotia’s Motion to File in Excess of 20 Pages

is hereby GRANTED.
SO ORDERED on this day of 2017
JUDGE OF THE SUPERIOR COURT
ATTEST:
ESTRELLA GEORGE

Acting Clerk of the Court

By:
Deputy Clerk



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED and KAC357, INC. CIVIL NO. SX-16-CV-429
Plaintiffs,
ACTION FOR DAMAGES
Vs,
BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED

SCOTIABANK, FAITH YUSUF, MAHER
YUSUF, YUSUF YUSUF and UNITED
CORPORATION,

Defendants.
ANT ON
P o
COMES NOW the Defendant, BANK OF NOVA SCOTIA (BNS) by and through its
undersigned attorneys, Nichols, Newman, Logan, Grey & Lockwood, P.C., Charles E.
Lockwood, Esq. and moves to dismiss the Plaintiff’ s! First Amended Complaint in this matter
and to strike the Plaintiff’s demands for a jury trial and consequential & punitive damages. In

support of its Motion, BNS states as follows:

FACTS AND PROCEDURAL HISTORY

1. The Plaintiff, an officer and stockholder of Plessen Enterprises, Inc. (Plessen),
applied to BNS to be a check signer on the account of Plessen at BNS which ends -
012, and Plaintiff did, in fact, become a check signer for Plessen prior to 2013. (First

Amended Complaint at 32.)

! The sole count against BNS in this matter is for negligence, alleging liability to Plaintiff Waleed Hamed only.
Therefore, unless otherwise specifically noted, all references to “Plaintiff” herein, are to Plaintiff Waleed Hamed.
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2. Plessen is owned jointly by various members of the Yusuf and Hamed families. (First
Amended Complaint at 10.) Consequently, Plessen’s accounts list various members
of both families, who are also officers and/or representatives of Plessen, as check

signers on Plessen’s account ending -012. (See, IGF dated 4-5-10, attached hereto as

Exhibit A.)
3. When he applied to be a check signer for Plessen, the Plaintiff agreed to the following

provision, contained in BNS’s “Information Gathering Form — Account For A Private

Corporate Entity” (IGF):
Disclosure of information:

While the Bank is committed to protect the privacy and security of the
information provided, it may be necessary to disclose information:

e In response to credit enquiries from qualified legal financial
institutions (usually with respect to the customer's application at
said financial institution);

e If the Bank in its discretion reasonably deems such disclosure
necessary or desirable in furtherance of the customer's business;

e Pursuant to legal process or subpoena served on the bank, and
If disclosure is reasonably necessary to protect the Bank's interests
(the bank will usually notify the customer where permissible under
the applicable legal process)

The Customer hereby consents to and authorizes such disclosure, and the
Bank shall not become liable by reason of the giving of any such
information or of its being inaccurate or incomplete.

(See, IGF dated 4-5-10, emphasis added, attached hereto as Exhibit A; see
also, IGF, undated, attached hereto as Exhibit B.)
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4. During the life of Plessen’s account ending -0127, the Plaintiff repeatedly agreed to

the same provisions in successive IGF’s. (See e.g., IGF, undated, attached hereto as

Exhibit B.)

. The Plaintiff also agreed to the same provision regarding all accounts he

maintained/was associated-with at BNS in his Agreement RE Operation Of Account
(also referred to herein as the Account Agreement) when he opened a joint account
with his brother, Mufeed Hamed. (See, Agreement RE Operation Of Account dated
July 13, 1999, attached hereto as Exhibit C.) That account ended number -811.
Plaintiff signed an identical Agreement for the Plessen account ending -012. (See,
Agreement RE Operation Of Account dated October 27, 2005, attached hereto as
Exhibit D.) The Account Agreements provided for the same waiver of liability for
BNS’s dissemination of account information as the IGF, and contained a waiver of
jury trial’, consequential & punitive damages, all of which are applicable to all
accounts held-by or associated-with the Plaintiff at BNS. (/d.)

Prior to March, 2013, members of the Yusuf and Hamed families became embroiled
in a dispute? regarding the movement of funds in the bank accounts involved with the
operation of their Plaza supermarkets. (Original Complaint at 16-20; see also,
Affidavit of Bakir Hussein, attached hereto as Exhibit E.) The Plaza supermarkets and
the real estate they occupy are controlled and handled by the intertwined United and

Plessen entities.

2 Which has now been closed.
3 All set forth below.
4 In fact, several related disputes exist and are ongoing between the 2 factions in the VI Superior Court.
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7. As a result of said disputes, Plaintiff and his brother removed $460,000.00 from the
Plessen account ending -012 by writing a check to Plaintiff, which Plaintiff then
deposited in his personal account ending -811. Consequently, members of the Yusuf
family made a police report of embezzlement and/or theft against Plaintiff and
Mufeed Hamed to the Virgin Islands Police Department (VIPD). Among others,
Detective Mark Corneiro investigated the Yusufs’ report. (Original Complaint at 26.)
The Yusufs told Det. Corneiro that Plaintiff and his brother had removed $460,000.00
from the Plessen account ending -012 and placed it into their personal BNS account
ending -811. (First Amended Complaint at 74; see also, Plaintiff’s Original
Complaint Exhibit 3% see also, Det. Corneiro’s Report and Statement Of Maher
Yusuf, attached hereto as Exhibit F.)

8. During his investigation of the Yusufs’ report, Det. Corneiro made inquiries to BNS
and others regarding the documents related to the relevant BNS accounts and
subpoenaed documents from those accounts from BNS. (Plaintiff’s Original
Complaint at 26 and Exhibit 3.) Specifically, the Atty. General issued a subpoena
duces tecum (SDT) to BNS on May 20, 2013, returnable by June 4, 2013, for the
account documents pertaining to account -012. (See, SDT, attached hereto as Exhibit
G.)

9. BNS lawfully cooperated with law enforcement requests concerning Det. Corneiro’s

investigation and subpoenas. (Plaintiff’s Original Complaint at 27 and Exhibit 3.)

5 Plaintiff’s First Amended Complaint contains only a single Exhibit, Exhibit 1, which is a copy of Plaintiff’s
Attorney’s notice to the V.I. Attorney General’s Office of the filing of Plaintiff’s CICO claims against the Yusuf and
United Defendants. However, said First Amended Complaint also seems to reference several Exhibits which were
included with Plaintiff’s original Complaint, but not with the First Amended Complaint.
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10. Det. Corneiro ultimately applied-for and received a warrant for the arrest of Plaintiff
and his brother. (Plaintiff’s Original Complaint Exhibit 3.)

11. The V.I. Atty. General made the decision to prosecute the Plaintiff and his brother
based on Det. Corneiro’s investigation in SX-15-CR-352/353. (Plaintiff’s Original
Complaint Exhibit 3.) The information in said prosecution was filed on November 20,
2015. (1d.)

12. Several months after said prosecution was initiated, the Atty. General elected to
dismiss it without prejudice.

13. The Plaintiff now alleges that BNS is somehow liable for his arrest and prosecution.
(See generally, First Amended Complaint.)

POINTS AND AUTHORITIES AND ARGUMENT

SUMMARY JUDGMENT STANDARD

A motion for dismissal under Rule 12(b)(6) which incorporates matters outside the
pleadings should be treated as a motion for summary judgment. (Fed.R.Civ.Pro. 12(d); see also,
Super. Ct. R. 7, making the federal rules applicable to actions in the V.1. Superior Court, where
not inconsistent with Superior Court rules.)

Reviewing courts have explained that:

[sjJummary judgment shall be granted if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue respecting any material fact and that the moving party is entitled
to a judgment as a matter of law.” FED. R. CIV. P. 56(c); see also Sharpe v. West Indian
Co., 118 F.Supp.2d 646, 648 (D.Vi.2000). The nonmoving party may not rest on mere
allegations or denials, but must establish by specific facts that there is a genuine issue for
trial from which a reasonable juror could find for the nonmovant. See Saldana v. Kmart
Corp., 42 V1. 358, 360-61, 84 F.Supp.2d 629, 631-32 (D.Vi.1999), aff'd in part and rev'd
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in part, 260 F.3d 228 (3d Cir.2001). Only evidence admissible at trial shall be considered
and the Court must draw all reasonable inferences therefrom in favor of the nonmovant.

(Rajbahadoorsingh v. Chase Manhattan Bank, NA., 168 F.Supp.2d 496, 500 (D.V.L.
2001).)

L.
THE PLAINTFF’S CLAIM MUST BE DISMISSED BECAUSE IT HAS BEEN

The Plaintiff expressly waived the claim he is now making against BNS when he
submitted his various IGFs on multiple occasions and signed his Account Agreements. No
genuine issue of material fact exists when it is shown that a plaintiff contractually waived
liability on the part of a named defendant. (See e.g., Prudential Insurance Co. of America, Inc.
v. Bentley, 2011W14758708 (D.V.1. 2011); Oran v. Fair Wind Sailing, Inc., 2009W14349321

(D.V.L. 2009); Piche’ v. Stockdale Holdings, LLC, 2009WL799659 (D.V.L 2009); Booth v.

Bowen, 2007WL3124687 (D.V.1. 2007).) As this Court has explained:

[a] signed waiver amounts to an exculpatory agreement and a court must examine the
agreement's language to determine if it is enforceable. See generally, Khan v. Soleimani,
2002 WL 31573607 (D.V.L. App. 2002). An exculpatory agreement will be enforceable "if
the language is sufficiently broad and unambiguous." Joseph v. Church of God (Holiness)
Acad., 47 V.1. 419, 426 (Super. Ct. 2006), guoting Eastern Airlines v. Ins. Co. of N. Am., 758
F.2d 132,134 (3d Cir.1985). A contract is ambiguous "if it is reasonably susceptible of
different constructions and capable of being understood in more than one sense." Church
Mut. Ins. Co. v. Palmer Constr. Co., 153 Fed.Appx. 805, 808 (3d Cir. 2005).

There is no specific language needed for a party to waive its rights to pursue legal remedies

against another party. Courts have held that when an agreement states that the undersigned
will hold a defendant harmless "from any claim or lawsuit... that phrase clearly and
unambiguously indemnifies the [d]efendant." Booth v. Bowen, 2008 WL 220067, at *2

(D.V.1. 2008).

(Chitolie v. Bank of Nova Scotia, et al, SX-12-CV-323 (V.1. Super. 2013).)
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The IGFs which Plaintff repeatedly completed and signed contain the Plaintiff’s express
warranty that
Disclosure of information:

While the Bank is committed to protect the privacy and security of the
information provided, it may be necessary to
disclose information:

e In response to credit enquiries from qualified legal financial
institutions (usually with respect to the customer's application at
said financial institution);

e If the Bank in its discretion reasonably deems such disclosure
necessary or desirable in furtherance of the customer's business;

e Pursuant to legal process or subpoena served on the bank, and
If disclosure is reasonably necessary to protect the Bank's interests
(the bank will usually notify the customer where permissible under
the applicable legal process)

The Customer hereby consents to and authorizes such disclosure, and the
Bank shall not become liable by reason of the giving of any such
information or of its being inaccurate or incomplete.

The Plaintiff released BNS from liability for disclosure of his information on more than
one occasion. The same release is contained in the multiple IGF’s which the Plaintiff signed, as
well as his Account Agreements. (See, Exhibits A, B, C & D, attached hereto.) In addition, the
Plaintiff agreed in his Account Agreement that:

THE UNDERSIGNED (the “Customer”) for valuable consideration hereby agrees with

THE BANK OF NOVA SCOTIA (the “Bank”) that the operation of each account which

the Customer now or hereafter has with the Bank at any branch or office of the Bank and

the carrying on of other banking business by the Customer with the Bank at any branch or
office shall be subject to the following terms and conditions:

(See, Account Agreement dated July 13, 1999, attached hereto as Exhibit C; see also,

Account Agreement dated October 27, 2005, attached hereto as Exhibit D.)
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Again, the Account Agreement goes on to state the same release language as the IGF
(quoted above) as well as to provide a jury waiver and waiver of consequential & punitive
damages (discussed further below).

The Plaintiff’s waivers/releases expressly provide that BNS shall not be liable even if the
information disclosed by BNS is “inaccurate or incomplete.” Nor does the Plaintiff dispute that
the information was released to law enforcement as part of an ongoing criminal investigation.
(See e.g., Plaintiff’s Original Complaint at 26, “The criminal case was assigned to a police
investigator, Sargent [sic] Mark A. Corneiro, who caused a subpoena to be issued to Scotia bank
for Plessen's bank account records.” See also, First Amended Complaint at 77.)

For all of these reasons, the Plaintiffs’ First Amended Complaint must be dismissed
because the Plaintiff has failed to state a claim against BNS upon which relief can be granted and
no genuine issue of material fact remains in dispute regarding the Plaintiff’s claims by virtue of

his mulitiple releases/waivers.

THE PLAINTIFF’S NEGLIGENCE CLEiM IS BARRED BY THE STATUTE OF
LIMITATIONS
The Plaintiff filed his negligence claim more than 2 years after BNS disclosed its records
pursuant a law enforcement subpoena. Negligence is subject to a 2-year statute of limitations in
the USVI. (5 V.I.C. §31; Brouillard v. DLJ Mortg. Capital, Inc., 2015 WL 6549224, at *4 (V.1
2015).) Det. Corneiro commenced his investigation on May 17, 2013 and requested BNS’s

records on May 20, 2013, returnable on/before June 4, 2013. (See, SDT, attached hereto as

Exhibit G.) The Plaintiff did not file his negligence claim until August 1, 2016, more than 3
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years later. Moreover, the Plaintiff was obviously aware of the existence of the records which he
now complains were incomplete in BNS’s file regarding account -012, since he personally
signed them. He also knew of the dispute surrounding the funds he withdrew, since he quickly
deposited those funds with the Court in the context of a civil dispute over withdrawing them.
(Plaintiff’s Original Complaint Exhibit 3, Affidavit of Det. Corneiro). In addition, the Plaintiff
was actively involved in attempting to mediate his wrongful withdrawals in this matter and in his
preexisting dispute with the Yusufs through friends, business associates and family members.
(See, Affidavit of Bakir Hussein, attached hereto as Exhibit E.) All of these events took place
long before Det. Corniero began his investigation. The Plaintiff’s negligence claim is therefore
barred by the statute of limitations and must be dismissed.
I11.
TO
CTI ABSO

All “statements” contained-in or represented-by the records released by BNS were made
as part of BNS’s response to a criminal subpoena from law enforcement. Such statements are
absolutely privileged. (Sprauve v. CBI Acquisitions, LLC, 2010 WL 3463308, 11 (D.V.1. 2010),
“[t]he Court Finds that the Virgin Islands, through its recognition of the Restatements as its

rules of decision, embraces an absolute privilege for statements made to law enforcement for the

purposes of reporting a violation of criminal law.”)

Reviewing courts have noted that the absolute privilege against liability for statements
made to law enforcement is not limited to testimony given on the witness stand. (Boice v. Unisys
Corp., 50 F.3d 1145, 1150 (2d Cir. 1995); United States v. Westinghouse Elec. Corp., 638 F.2d

570, 574, fn. 4 (3d Cir. 1980).) The Boice court recognized that the absolute privilege extended
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to a subpoena duces tecum issued by a state inspector general to a corporate entity during the
inspector general’s investigation of a third party. Boice, 50 F.3d at 1145.) In Westinghouse, the
Third Circuit embraced the same expansive application of the absolute privilege under
circumstances involving an administrative agency subpoena to a corporate entity as part of the

agency’s workplace safety investigation. (Westinghouse Elec. Corp., 638 F.2d at 570.)

The facts of Boice are strikingly similar to those in this matter. In Boice, the New York
State Inspector General launched an investigation into possible misconduct by employees of the
New York Dept. of Social Services for accepting improper consideration in the form of
entertainment and other gratuities from representatives of private corporations which were
vendors of the Department. Prior to the Inspector General’s investigation, Unysis had
investigated a number of its employees and discovered that those employees had made numerous
claims for fraudulent reimbursement-for entertainment and other gratuities to Social Services
employees. Unisys found that its employees had never actually entertained or provided the
gratuities they requested reimbursement for. Boice and his co-plaintiffs were employees of
Social Services during the relevant time period. When the Inspector General served a subpoena
duces tecum on Unisys, and Boice became aware of it, Boice objected to Unisys that responding
to the SDT would incriminate him, despite the fact that the Unisys employees’ claims for
reimbursement were found to be fraudulent. In response, Unisys represented that it would
provide an explanatory letter with its SDT response, telling the Inspector General that the records
reflected the Unisys employees’ claims for entertainment and gratuities which never occurred.

However, Unisys did not ultimately provide such a letter with its SDT response. Boice and his
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co-plaintiffs subsequently sued Unisys, alleging that Unisys’s misleading SDT response defamed

them by incriminating them falsely.

Finding that Unisys had an absolute privilege against liability for its SDT response, the

Second Circuit explained that:

[h]ere, the Inspector General ordered Unisys, under penalty of law, to produce documents
reflecting the entertainment of state employees from 1988-1992. Unisys turned over pre-
existing expense vouchers that clearly responded to the subpoena's description. Unisys
did not instigate the Inspector General's investigation, nor did it fabricate the vouchers in
order to maneuver the proceedings.

The plaintiffs argue that these cases do not bestow absolute immunity upon those who are
compelled to publish defamatory material. Citing Toker v. Pollak, 44 N.Y.2d 211, 222,
405 N.Y.S.2d 1, 376 N.E.2d 163 (1978), they argue that the only time a witness earns
absolute immunity is when he gives evidence at a judicial proceeding, or an
administrative proceeding with quasi-judicial trappings. See 44 N.Y.2d at 222, 405
N.Y.S.2d 1, 376 N.E.2d 163. As Toker explains, proceedings are quasi-judicial if: (1) a
hearing is held; (2) both parties may participate; (3) the presiding officer may subpoena
witnesses; and (4) the body has the power to take remedial action. See id. Because the
Inspector General did not conduct an adversarial hearing, and because he does not have
the power to take remedial action, the plaintiffs maintain that Unisys is not entitled to the
absolute privilege.

We reject this narrow reading of Toker. In Toker, a defendant called a District Attorney's
office to criticize the qualifications of a potential judicial appointee. The appointee sued
the defendant for defamation. Noting that a person who volunteers statements to a state
official, without a hearing, compulsion of subpoena, or any procedural safeguards, cannot
avail himself of the “quasi-judicial proceeding” basis for absolute immunity, Toker held
that the defendant was not absolutely immune. See id. at 220-21, 405 N.Y.S.2d 1, 376
N.E.2d 163. :

Toker explained that absolute immunity would be inappropriate for “communications
which because of the absence of a hearing may often go unheard of, let alone challenged,
by their subject.” Id. at 222, 405 N.Y.S.2d 1, 376 N.E.2d 163. Such concerns are absent
in this case, however, because the production of documents was not unsolicited. To the
contrary, the production was compelled by subpoena, the failure to comply with which
would have subjected Unisys to contempt proceedings. Application of Toker as plaintiffs
suggest would place Unisys in the position of choosing between willful noncompliance
with a subpoena, which would subject it to contempt proceedings, and compliance with
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the subpoena, which would subject it to a defamation suit. We refuse to place Unisys in
this Catch 22 dilemma. Toker is simply inapposite in a case where a valid subpoena has
been issued.

A third course, proposed by plaintiffs, would require a person responding to a subpoena
to disavow, disclaim, or correct libelous statements contained in the documents. Such a
rule would entail review by counsel (perhaps by a libel lawyer), investigation of events
reflected in (possibly voluminous) documents, and fencing with people (such as
plaintiffs) who have advance notice that potentially damaging or libelous documents may
be produced. The increased costs, obligations and risks associated with such a rule would
impede the swift and voluntary compliance that the immunity rule is intended to induce.

We further note that Hirshfield bestowed absolute immunity even though the proceeding
was far from judicial. The Commissioner in Hirshfield was conducting a fact-finding
investigation to prepare a report for the Mayor. While he had the power to subpoena
witnesses and examine them, the Commissioner had no authority to take remedial action,
and he did not examine witnesses at a hearing. See id., 228 N.Y. at 348, 127 N.E. 252; ¢f.
Tulloch v. Coughlin, 50 F.3d 114, 116 (2d Cir.1995) (noting that subpoena power and the
right to cross-examine witnesses indicate procedural formality weighing in favor of
absolute immunity). Here, by contrast, the Inspector General has the power to “subpoena
and enforce the attendance of witnesses.” 9 N.Y.Codes, Rules & Regs. § 4.103.1IL.1.(a).

Absolute immunity from defamation suits rests on policy reasons that are still sound. If a
person gives the government defamatory material under threat of contempt, and has not
manipulated the proceedings in any way, he should not be subject to a suit for damages
based on this forced publication, even if he knows the contents are defamatory. See
Restatement (Second) of the Law of Torts § 588 cmt. a (1977) (“The compulsory
attendance of all witnesses in judicial proceedings makes [the absolute privilege] the
more necessary.”); § 592A (“One who is required by law to publish defamatory matter is
absolutely privileged to publish it.”); § 592A cmt. b (The § 592A rule is not limited to
certain fact patterns but “will apply whenever the one who publishes the matter acts
under legal compulsion in so doing.”).

(Boice, 50 F.3d at 1149-51.)

In fact, the rejected “third course” alluded-to by the Boice court is exactly what the
Plaintiff in this matter advocates as the basis for BNS’s alleged liability. The Plaintiff’s
allegation is that, had BNS produced the alleged computerized signature card, the Plaintiff never
would have been arrested because (Plaintiff’s theory continues) law enforcement would certainly

have concluded that Plaintiff was authorized to write himself the $460,000 check. However, the
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Boice court noted that such a policy would “impede the swift and voluntary compliance that the

immunity rule is intended to induce.” (Boice, 50 F.3d at 1151.)

Reviewing courts have further explained that this same absolute immunity privilege is not
limited to defamation cases. (Gov't Employees Ins. Co. v. Hazel, 2014 WL 4628655, at *20
(E.D.N.Y. 2014), report and recommendation adopted, 2014 WL 4628661 (E.D.N.Y. 2014).) As

the Hazel court stated:

[t]he judicial-proceedings privilege has also been applied in cases involving New
York state-law claims other than libel. For example, in Jones .
SmithKlineBeecham, No. 07 Civ. 0033(NPM), 2007 WL 2362354, at *3-*4
(N.D.N.Y. Aug.14, 2007), the plaintiff, who originally sued the defendants for
employment discrimination, later brought an additional claim for negligent
infliction of emotional distress (“NIED”) relating to the defendants' statements
about the plaintiff's work habits in the course of the employment-discrimination
proceedings. The court dismissed the plaintiff's NIED claim, invoking the New
York judicial-proceedings privilege: “If the statements are relevant to the
litigation, even if accompanied by actual malice, they are absolutely privileged
and may not be the basis for any civil action.” Id. at *4; see Alaimo v. Gen.
Motors Corp., No. 07 Civ. 7624(KMK)(MDF), 2008 WL 4695026, at *2
(S.D.N.Y. Oct. 20, 2008) (finding that the plaintiffs' claim relating to the
defendants' alleged perjury in an earlier lawsuit did not appear to exist under New
York law, and also ruling that even if there was some such claim, the facts alleged
by the plaintiffs were not actionable under the judicial-proceedings privilege);
Brady v. Calyon Sec. (USA), No. 05 Civ. 3470(GEL), 2007 WL 4440926, at *19
(S.D.N.Y. Dec.17, 2007) (granting the defendants' summary judgment motion on
the plaintiff's tortious interference with prospective business economic relations
claim, stating that the defendants' allegedly incorrect statements on a National
Association of Securities Dealers regulatory form relating to employee
termination, were protected by absolute privilege); Martinson v. Blau, 292 A.D.2d
234, 235, 738 N.Y.S.2d 572 (Ist Dep't 2002) (affirming the lower court's
dismissal of the plaintiffs' claims for professional malpractice, breach of contract
and more based on the defendant's purported perjury at trial, since a trial witness
“enjoys an absolute privilege with respect to his or her testimony”).

(Hazel, 2014 WL 4628655, at *20.)
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Reviewing courts in the Third Circuit have stated that the absolute immunity accorded to
persons/entities participating in a law enforcement investigation extends even to persons/entities
who intentionally lie to law enforcement. (Rashid v. Kite, 934 F. Supp. 144, 147 (E.D. Pa.
1996).) In fact, the Kite court found that a witness who was alleged to have conspired to testify
falsely in pretrial and trial proceedings was specifically covered by the absolute immunity
accorded witnesses. (/d.) The Third Circuit itself has approved this reasoning, finding quasi-
judicial witnesses absolutely immune from liability for their statements, despite the fact that

those witnesses intentionally lied. (McArdle v. Tronetti, 961 F.2d 1083, 1085 (3d Cir. 1992).)

The Plaintiff’s allegations concerning BNS’s records maintenance and BNS’s response to
law enforcement’s SDT are mundane in comparison with the egregious situations discussed
above in which reviewing courts have repeatedly held that persons and entities making
statements in the context of official investigations are absolutely immune from liability for those
statements. Even assuming incomplete information was provided by BNS, BNS would be
immune from liability. (Boice, 50 F.3d at 1150; Westinghouse Elec. Corp., 638 F.2d at 574, fn.
4.) Nor does Plaintiff’s recharacterization of his previous claims into a single claim of negligence
rob BNS of its immunity. (Hazel, 2014 WL 4628655, at *20; McArdle v. Tronetti, 961 F.2d
1083, 1085 (3d Cir. 1992).) BNS did nothing more than respond to a law enforcement SDT for
BNS’s account information concerning account -012. Even if the Plaintiff had not expressly
waived BNS’s liability for such cooperation with law enforcement on a number of prior
occasions, BNS’s provision of information to law enforcement is absolutely privileged, and

Plaintiff’s negligence claim must therefore be dismissed.
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1V

THE
WHICH BE GRANTED

The Plaintiff’s negligence claim fails to state a plausible claim. A plaintiff’s complaint
must state sufficient facts to make the plaintiff’s claims plausible, as opposed to merely stating a
claim and demanding damages. (4shcroft v. Igbal, 129 S.Ct. 1937, 1961 (2009).) As the Igbal

Court explained:

[ulnder Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and
plain statement of the claim showing that the pleader is entitled to relief.” As the Court
held in Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929, the pleading standard
Rule 8 announces does not require “detailed factual allegations,” but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusation. Id., at 555, 127
S.Ct. 1955 (citing Papasan v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209
(1986)). A pleading that offers “labels and conclusions” or “a formulaic recitation of the
elements of a cause of action will not do.” 550 U.S., at 555, 127 S.Ct. 1955. Nor does a
complaint suffice if it tenders ‘“naked assertion[s]” devoid of “further factual
enhancement.” Id., at 557, 127 S.Ct. 1955....

Rule 8 marks a notable and generous departure from the hyper-technical, code-pleading
regime of a prior era, but it does not unlock the doors of discovery for a plaintiff armed
with nothing more than conclusions.

(Igbal, 129 S.Ct. at 1949 -1950.)

As discussed below, the Plaintiffs’ negligence claim is implausible because, at best, it
pleads that “upon information and belief” BNS unlawfully harmed the Plaintiff in the
maintenance of its records and its response to a law enforcement subpoena, in the face of
substantial evidence to the contrary, which is a fatal deficiency pursuant to the Igbal/Twombly
standard. (Igbal, 129 S.Ct. at 1949; citing, Bell Atlantic v. Twombly, 127 S.Ct. 1955, 1965

(2007).)
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Misleadingly, the Plaintiff couches his negligence claim in the terms that BNS had a duty
to “to maintain correct banking records and to not alter or allow the alteration of those records.”®
(First Amended Complaint at 62.) However, in reality, all of the Plaintiff’s claims center-on
BNS’s disclosure of its records pursuant to a law enforcement subpoena. Had there been no
criminal investigation, BN'S would not have released the records, and there also could not have
been any arrest of the Plaintiff, which is the genesis of all of his allegations against BNS.” Thus,
BNS’s maintenance of its records cannot be the basis of Plaintiff’s claims against BNS in the
context of this Matter.

Nor can the Plaintiff plausibly allege a duty on the part of BNS to maintain ordinary
records in a particular manner. Banks are not fiduciaries in the context of ordinary checking
account operations/relationships. (Jo-Ann's Launder Ctr., Inc. v. Chase Manhattan Bank, N.A.,
854 F. Supp. 387, 392 (D.V.L 1994).) As explained above, BNS also did not breach any duty by
responding to a criminal law enforcement subpoena. In fact, the Atty. General’s SDT for the
account records of account -012 does not call for the computer records which Plaintiff’s
negligence claims are based-on. (See, SDT, attached hereto as Exhibit G.) In addition, the
Plaintiff could not plausibly allege that BNS’s release of its subpoenaed records caused the
Plaintiff to be arrested. (First Amended Complaint at 71.) Det. Corneiro initiated his
investigation upon receiving detailed information from the Yusufs and their legal representative.
(Plaintiff's Exhibit 3, Affidavit of investigating Det. Corneiro.) The Yusufs told Det. Corneiro
that the Plaintiff had taken company funds without the proper authorization. They also provided

¢ Particularly since, the Plaintif's waivers/releases expressly provide that BNS shall not be liable even if
information disclosed by BNS is “inaccurate or incomplete.” (See, Exhibits A, B, C & D, attached hereto.)

7 And, it is worth noting, the Plaintiff would have been arrested even if BNS’s records had not been requested, or
even if they did not exist, because the Yusufs provided detailed information to law enforcement which supported
Plaintiff’s arrest and the underlying charges, which was corroborated by information from other third parties.
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Det. Corneiro with company records and informed him of the changes to the check-signer
information which, though BNS had not yet disclosed its records, BNS’s records reflected when
they were later produced under subpoena. (Id.) After receiving the Yusuf information, Det.
Corneiro requested BNS’s account information. (Id.) After reviewing all of this information, Det.
Corneiro presented the results of his investigation to the Atty. General’s Office. The Atty.
General’s Office ultimately elected to file charges. Only after all of these steps was the Plaintiff
arrested. In addition, BNS’s records formed a very small part of the information upon-which the
decision to arrest Plaintiff was made by the Attorney General.

Nor is there any merit to the Plaintiff’s allegations that, if BNS had provided the alleged
computer printout of the 1997 signature card to law enforcement, the Plaintiff would not have
been arrested. Even if the SDT had called for such records, which it did not, BNS was required
to release all records. There is no way to predict how law enforcement would have interpreted
the 1997 signature card printout in comparison with the IGF’s and signature card which were
undated, signed by the Plaintiff, and required 2 signers (1 from each family). This is particularly
true given that law enforcement relied heavily on detailed information provided by the Yusufs,
other subpoenaed records, and other information gleaned during the totality of the investigation.
No reasonable jury could find that BNS’s release of the subpoenaed records caused the
Plaintiff’s alleged injuries under these circumstances. The attenuation between BNS’s (correct)
subpoena response and the Plaintiff’s arrest therefore makes it implausible for the Plaintiff to
allege that BNS’s records were either the actual or proximate cause of the Plaintiff’s arrest, much
less the alleged damages which resulted from that arrest, and Plaintiff’s negligence claims must

therefore be dismissed.
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The Plaintiff alleges that BNS inserted false information into its records regarding the
Plaintiff, which BNS then provided pursuant to law enforcement subpoenas. Plaintiff alleges that
the false information is the fact that 2 signers were required on all checks, 1 from the Yusuf
family and 1 from the Hamed family. (First Amended Complaint at 54-55.) Yet the Plaintiff
himself admits that the Hamed and Yusuf families had a preexisting agreement requiring 1
representative from the Hamed family and 1 representative from the Yusuf family to sign all
Plessen checks. (See, Affidavit of Plaintiff Waleed Hamed, attached hereto as Exhibit H.)
Tellingly, as discussed above, Plaintiff also fails to note that just before BNS released its records
pursuant to subpoena, in civil litigation involving the same parties (Defendant, his brother, and
the Yusufs), this Court had recently issued an order that a representative of each family must
sign each check for disbursement of corporate funds. (See, Court’s Opinion in SX-12-CV-370,
Order dated April 25, 2013, p.1, attached hereto as Exhibit 1) The Order required 2 signers for
checks written on any “supermarket operating accounts”. (/d.) The Plaintiff’s Original Complaint
Exhibit 3 (portion which is the Affidavit of the investigating Detective, Mark Corneiro) indicates
that, on May 17, 2013 Maher Yusuf reported the signature cards to the account ending -012 had
been updated, as would be required-by and consistent-with this Order® and the preexisting
agreement of the parties. (Corneiro Affidavit at 3(c); see also, Affidavit of Plaintiff Waleed
Hamed, attached hereto as Exhibit H.) Thus, the information which BNS released, pursuant to
criminal subpoena, concerning the requirement of 2 signers on each check, was consistent with

the Hamed/Yusuf agreement, as well as this Court’s prior Order, and Maher Yusuf’s report of an

$ Albeit that this Court’s Order was concerned with operating accounts for United Corp., which then operated the
various shopping centers, as opposed to Plessen, which leases the land some of the shopping centers are located-on
to those shopping centers.
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update to the signature card to reflect 2 signers is likewise consistent with the same agreement
and Order of this Court. Just after Maher Yusuf’s report, Det. Corneiro/the Attorney General
requested BNS’s account documents.

The Atty. General’s decision to arrest the Plaintiff was based on the totality of the
evidence uncovered in Det. Corneiro’s investigation. As his Affidavit demonstrates, Det.
Cormeiro received a wealth of evidence during his investigation, of-which BNS’s subpoenaed
records formed a very small part, particularly with regard to the relevant account ending -012.
Moreover, Det. Corneiro conducted an independent investigation and was free to ask any follow-
up questions he chose after receiving BNS’s records. For instance, Det. Corneiro might have
asked why there was no date on one of the Information Gathering Forms (IGF) or whether there
was a different signer requirement at the time the check was actually issued or whether any
additional computer-based records regarding account -012 were available. BNS would have been
obligated to answer those questions as it had answered the subpoena. But the fact remains that
the documents BNS supplied in response to the SDT were true in the sense that they reflected the
information in the file at the time the subpoena was issued.” The Plaintiff himself admits that the
2-signer requirement existed by virtue of the Hamed/Yusuf agreement prior to March 27, 2013.
(Affidavit of Plaintiff Waleed Hamed, attached hereto as Exhibit H.) In addition, Det. Corneiro
and the Atty. General had 100% discretion over which information to credit or discard, what
weight to give it, which witnesses to rely-on, and all other aspects of their investigation and
charging decisions. Det. Corneiro received a wealth of other information in the course of his

investigation, from the Yusufs, other banks, and the Cadastral Office, just as examples. For

9 The Plaintiff emphasizes the BNS email stating that signature cards are “now” kept on the computer system.
However, that email was sent in March, 2016, 3 years after the transaction occurred.
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instance, the Government’s discovery in the criminal matter, SX-15-CR-352/353 also shows that,
during Det. Corneiro’s investigation, the Government obtained a dated IGF, signed by the
Plaintiff, with the 2-signer requirement. (See, Government RESPONSE TO DISCOVERY
REQUEST, IGF dated 2/3/12, attached hereto as Exhibit J.) Det. Corniero was also free to
question the Plaintiff and his brother. Det. Corneiro received Court documents showing that the
Plaintiff had effectively admitted taking money which did not belong to him by returning 2 of it
to the Court’s registry and giving the Yusufs a release to recover it. Nevertheless, the Plaintiff
posits a situation in which the information regarding account -012 disclosed by BNS pursuant to
a subpoena was 100% responsible for the Plaintiff’s arrest. All BNS did was provide the
subpoenaed documents to law enforcement. BNS would have been negligent (and in-contempt)
if BNS had not responded. And, as stated, Det. Corneiro was free to ask follow-up questions if
he wanted to add context to what BNS had disclosed.

Finally, the Plaintiff cannot plausibly allege that BNS’s subpoena response harmed him.
It is clear that the Plaintiff’s wrongful taking of Plessen funds in this matter and before this
matter was well known in the community. (See e.g., Affidavit of Bakir Hussein, attached hereto
as Exhibit E.) The Plaintiff himself was openly discussing his wrongful taking of Plessen and
United funds with friends, businesses associates and family before BNS responded to the Atty.
General’s subpoena. (Id.) Thus, any damage to Plaintiff’s business and personal reputation could
not have been caused by BNS’s release of its records. The Plaintiff provides no facts to underpin
his “information and belief” that BNS was negligent in maintenance or disclosure of its records
pursuant to law enforcement’s subpoena. Such statements cannot state a plausible claim given

that:
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[a] pleading that offers “labels and conclusions” or “a formulaic recitation of the
elements of a cause of action will not do.” 550 U.S., at 555, 127 S.Ct. 1955. Nor does a
complaint suffice if it tenders “naked assertion[s]” devoid of “further factual

enhancement.

(Igbal, 129 S.Ct. at 1949 -1950.)

In fact, Plaintiff’s allegations are particularly unbelievable, given that Plaintiff and his
brother were substantial customers of BNS. Nor does Plaintiff explain how an unnamed
employee developed an animus against Plaintiff, but not his brother, yet apparently sought to
have them both arrested by BNS’s subpoena response. One might also ask why, if this phantom
employee had such tight control over the information that was produced pursuant to subpoena,
the Plaintiff was able to obtain the exhibits he presented to this Court from BNS which he
considers to be so favorable to him? Would not the phantom employee have seen-to-it that these
documents were never produced, in the same way that Plaintiff alleges that phantom employee
did for the documents the Plaintiff alleges were missing from the account -012 subpoena
response?

As discussed above, Plaintiff posits a situation in which BNS’s subpoena response was
100% responsible for his arrest. In fact, the relationship between the response and Plaintiff’s
arrest was attenuated by Det. Corneiro’s entire investigation, all of the other information he
received, such as the report and evidence from the Yusufs, and the ultimate charging decision
made by the Atty. General. Thus, for the supposed phantom employee to develop the intent to
injure Plaintiff, he/she would have had to believe that the information he/she was disclosing
and/or withholding was so damning that law enforcement would arrest and charge the Plaintiff

on the basis of that information alone. In reality, however, law enforcement already had most or
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all of the information which was disclosed in BNS’s subpoena response, because Det. Corneiro
had gotten it from the Yusufs. (Original Complaint Exhibit 3.)

V.
THE PLAINTIFF’S JURY DEMAND MUST BE STRICKEN

The Plaintiff waived a jury trial when he signed his Account Agreement with BNS. As
stated above, Plaintiff’s Account Agreement provides that

THE UNDERSIGNED (the “Customer”) for valuable consideration hereby agrees with

THE BANK OF NOVA SCOTIA (the “Bank”) that the operation of each account which

the Customer now or hereafter has with the Bank at any branch or office of the Bank and

the carrying on of other banking business by the Customer with the Bank at any branch or
office shall be subject to the following terms and conditions:

(See, Agreement RE Operation Of Account dated July 13, 1999, attached hereto as
Exhibit C; see also, Agreement RE Operation Of Account dated October 27, 2005, attached
hereto as Exhibit D.)

The same Account Agreements also contain a waiver of jury trial, which provides that:
JURY TRIAL WAIVER: The Customer hereby irrecvocably waives all right to trial by
jury in any action, proceeding, or counterclaim, including but not limited to, actions
sounding in tort, “bad-faith”, fraud or otherwise.

The Plaintiff waived a jury trial of the claims asserted in his First Amended Complaint

against BNS and the Plaintiff’s jury demand must therefore be stricken, in the event that the

entirety of the Plaintiff’s First Amended Complaint is not dismissed.

VL
PLAINTIFF’S CLAIMS FOR PUNITIVE DAMAGES AND CONSEQUENTIAL
DAMAGES MUST BE STRICKEN

The Plaintiff waived any claim to special damages or consequential damages in his

Account Agreement, which provides that:
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LIMITATION OF LIABIILITY:

(a) Nothwithstanding any oral or written advice from any person respecting the purpose
of any instrument or instruction, the Bank shall not be liable for any consequential or
special damages.

(See, Agreement RE Operation Of Account dated July 23, 1999 at 10, attached hereto as
Exhibit C; see also, Agreement RE Operation Of Account dated October 27, 2005 at 10, attached
hereto as Exhibit D.)

Punitive damages are special damages. (Marian v. Fraser, 2014 WL 1239492, at *3 (V.L
Super. 2014).) In addition, the Plaintiff has alleged a number of consequential damages, such as

damage to his business and business reputation. These damages allegations are contradicted by

the waiver above, and they must be stricken.

CON ON

In summary, all of the Plaintff’s claims must be dismissed because they have been
waived on multiple occasions in the account documents Plaintiff signed. The Plaintiff’s
negligence claim is also barred by the two-year statute of limitations, since the Plaintiff filed his
claims more than three years after they accrued. Nor is BNS liable for negligence, since all of the
information release pursuant to a law enforcement SDT is absolutely privileged. In addition, the
Plaintiff’s claims must be dismissed because the Plaintiff’s pleadings are insufficient to state
claims upon which relief may be granted. For the reasons discussed above, the Plaintiff has
failed to allege sufficient facts to make his claims plausible. Finally, based on the Account
Agreements signed by the Plaintiff on more than one occasion, the Plaintiff’s jury demand must
be stricken and the Plaintiff’s claims for punitive damages and consequential damages must be

stricken.
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For all of the aforementioned reasons, BNS respectfully requests that this Court grant

BNS Summary Judgment and dismiss Plaintiff’s claims with prejudice.

Respectfully submitted,

DATED: March 6, 2017 NICHOLS NEWMAN LOGAN GREY &
LOCKWOOD, P.C.
Attorneys for Defendant BNS
No. 1131 King Street, Suite 204
Christiansted, U.S. Virgin Islands 00820-4971
(340) 773- / FAX (340) 773-3409

CHARLES E. LOCKWOOD, ESQ
CERTIFICATE OF SERVICE

I HEREBY certify that on March l,,_, 2017, I caused a true and correct copy of the
foregoing DEFENDANT BANK OF NOVA SCOTIA’S MOTION TO DISMISS AND
MOTION TO STRIKE PLAINTIFF’S FIRST AMENDED COMPLAINT and proposed
ORDER to be served on the following by hand delivery and u. s. mail, prepaid postage upon:

Joel Holt, Esq.

Counsel for Plaintiffs

2132 Company Street, Suite 2
Christiansted, VI 00820

Carl Hartmann III, Esq.
5000 Estate Coakley Bay, #L-6
Christiansted, VI 00820

Gregory H. Hodges, Esq.

Dudley, Topper and Feuerzeig, LLP
P. O. Box 756

St. Thomas, V1 00804
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tnformation Gathering Form - Account for a Private Corporata Entity
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THE UNDERSIGNED [the "Custeriar™) tor valuable cunsideraiion horoby ogrs
R ‘ . ] \ )
Ghe"Bank”) thet the apormion of each areount which tho Cuglamor aovs or horeslier hos with tho Bank ut any brasei vr

alficn af tha Bank nid ihe catrying on of othar banking bukinezs by the Custoinar with thi Dank ot any bianch or otficn
shall 1o subject 1o thy foliowing terma gad conditions:

with THE BAHK OF NOVA SCOTIA

1. WAIVERS: Subjeet to ony spocili insiructiony given 1o tho Senk in writ ng Ly the Cimlormer,

¥ Tho Customer hureby walvos prsantinent, nalico of dishunout end proiest of ol Gills ot oxchango, premissary
nales, chequea podl othar Instruenonts feach an “instrumant™) diswn, madu, accepiod or endorzed by 1ho Customer
now or hereafor dellvarad 10 tha Bank lor ony purposa whatovor, ind thy Customor shall be tinblo 10 1he Benk in
respect (hoiool og if prasmtment, notlen of dishonour ond protast had buen duly mada or given;

{L){f the Bank should consider it v the bast imerest of tha Customne or thy Bunk 1hal any Insiturannt should bo naled o
protestod becsvse ol any codargamont nthor than that of thn Custames or 1or eny other raason, 1he 9ame mny ba
ioled or prclested at the discrolion of tha Bank, but tha Back shall not ba hiable Tor failure or omisslon i nets o,
prolost any such Insinimant.

2. USE OF AGENTS AND TRANSMISSION SYSTEMS:

{5) Tho Oonk may uso tho sorvices uf uny © hr entlly ur any funds transine mathod or system am it

nuy duor baot in dolng any ect or 1h ol or In connoclion wilh the banking bugingsa af the
Customor Such corrospondom or other g such services, cnd the Bank, ip using sueh sorvicey
fundatransfer mothads or systamo, ehnil ont ol the Customer,

(b) Tha bank shall not bis Tabloe to e Custarnor by reason of:
{:] ooy nct or amission of such corraspondent or other ¢atity in tha parformarcce of such urivices or the fallure vi
any such funds lransfor method or sysiem due 1o 6ny reason bayond tho ressannble contral of the Bank, or
(i} 1ha less, dostruction or delayed delivery of ony insteumont, secunly, coriificald, documuont, inatruction or sigial
of any kind whilo In tranait or whilu in the possessiun oy contrel of a permon alher than tha Burk,
{¢) Tha tlnTk shall nat be ltoble to the Custnmar for any <lelay in complating ar faiture to complete any tunds wansfler
instruction:

{ii  through the vso of any tunds transfar muthod or systom or any reasen sol within tha recsonalile control of tha
Nank, or

{ii) dua o nny chronalagy in hopdling funds transfer nstuclivng by 1the Bank or any othoe party or system,
3. CREDITING ACCOUNTS AND THARGES TO ACCOUNTS:
{a) The Bunk may chargo agalnst any account of the Custemor:

i tha amount of sny ingtrumun?, drawn, mude, necepind or andorsed by he Custormer which is payable 5t anw
branch ar oifleco c?ylhn Bank or In reapect of wilch 1h Bank rmust ratmburso a ihird party;

(1) tho emount af funda ingtructed by the Customer 10 bo rsnslerrad 10 A thind pacly or anethor aceouni;

{iii} the amoun of uny netrumont cashad or nngntiutud by tha bank fur tho ustomer nr eraditod ta sla Costomos’s
accaunt for which poyment fa not fecoived by tho Dank,

fiv} tho amoupt erodiad 1o any account of tho customar pursbantio nry Inshiuc) un Lo transler funds wheihpr by the
Customar ar any third party, howsoavar irnplementod, which 18 ravorsed in whala or it part for any roason o in
respact of which salllament ls nol racoived by tho Bank: and

{v) any other Indebludnosa or llability of the Cusiomor 1o tho Benk, together willy any oxpenses incwred hy tha
Bank in connaction tharawith, whethar ar not tha charging of anv oush wmvount agquingt any ucecount ol th
Custamer croates ar Incrensos an ovardroft,

ih) The Custamar shall ba and sthall rainoem linbla 16 the Bunk in rospect af vach such amoum so chorgad end heabs

promises 1o pay on domnad any ovardroef), togother with inlorast and inleies arest tharoen a1 s

intarest rate ¢harged by the Bank fram tima ia tima Tor overdralts, In any weemid, the Haok resurvog the right b

recaivo any instrirmont payablo or endorged to tho Cuctomor as a collectica sgera Toi the Cuzjoines vnd to detae

croditing tny occount of the Custunmar with the amount of sych instrument w the ame pelereaed) 10 ina fupn:

iransfer (nsiruclion pending sofectlon upon such instrumern or softlomwm sl net positienu af purticipants In uon

funts tronsior systams, os apphcsble, Tho Costamer agieta to pay serviis chergen ol tha tsue!l tales chusgod hy bz

Sank from tims to Ume for services ormuily pravided In comnectlan wilh the operativn of any account 6 b

Customar, unloss othetwizo agresd, and 1o pay such cikier charpnd o% mmay b agcead pon Ly s Cuatomar oead the

Rank for such olhbr eorvicon oo 1ho Bank rmay provide 10 the Custornor feom tima io virmn end the Boank is herotm

authorizod 1o debit eny ol he Custamiesr’y necounis with the amount of such tharges

4. INSTHUCTIONS AND CONFIRMATIONS: Whore tha Bonk is roquosted o
ban¥lng husinoss of tha Customer, the Bank shall incur vo liability Dy acting u W instiveicn ircluding, withoui
limhotlon, telephanct, oral, inlox, eloctranic or other msiructiona or ditoctions which tho Gk hulisves in goed (aib.
1o havo been glven by tho Customer or by an suthorizad representolive ur ahwitay i i Custoner. SEihe svent v
i discropanicy botwuen any such instruclion and any written confiemalion theigal, such fasirietinn as understond by
\he Bank is agreed \o be paromount.

§. USE OF CHEQUES AND STOP PAYMENT INGTAUCTIONS:

1) It iy understood and agrood il in ihe ordinary caurso alt chiaquos issued by Hie Cosionter will b diawit on Wy
hranch nr office of tho Gank where tho aceounl i8 maimainod enil ¢n (orms salislectory in Uw Bonk lar sacii tye «
acenunt Tho Cuplomer pxprossly rolisvos the Bonk al any anid Al rnapeasibility which il may incar an accaunt ol L
Bank rafusing to honaur any choqua ar vther ordur for payment nat deawn on such branuh o allficy of he Dok .
which tha Custemer malnining g aceaunt, and/or 8ny choque or othar urdar fLr payrient nai inaos on form:
satiolarlory tntha Bonk.

{4 Tha Customor furthor agrees to fully indammify and sava harmless the Baok ayains 21 dancapes cosle an

A

Don an g wsliiehon respecting

ux rofus r vuvaking an
ra 03 3f yention oider (7
1 pons! .

af ade ¥owith wrc -
ind nmdo doprovided tue
i sashi d1hr Cuniompe
shioll not have Wha 1ight 1o rovorsn, adjust or revoke o) Rt Y.wll; n
ronsem of the Bank, such gunsent 1o bo Invalid -1 i1bo o0 Ty e S

prior 1o its acting upsn odjustment, reversal or reyocsyan,

(¢l Mo Dank may, in iis sole dincrotion, refuea le honsn any instriclion, Par s
payrtam i diswn or modo with ragpect tn an accoum anpressed wilh o b 7
Tlhe Bonk shaltmcur ne Hebility s o copseqoonca of siwch refuzal,

5. WAILING OF AGCAQUNT RECOHDS: In 1y spent af 1. 0 seesonis v
weeby instructs (e Gapk W mail o stetement ol azcount im Hmy 1o -
amer rocordod n the boaks of the Baak. e in scucticn witl oo

G is receivied by tha Bapk {from tho Cusu I Zu‘.'.lurnn:r SO b
recuived wittury 10 days wltor thy end of tha cyele established feribeir o pirdr o Yo
rot later then 5 doyn thorenlior
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7. VERIFICATION OF ACCOUNT: ' ! y
(sl Upon recoli from iha Rank fiom trin to tme aof 0 sinteaiom of acesun of 1he Cuslemer, Yho Costtmoy will Lhoek
the sradit and dohit anteies In tho teld storamont snil vxemino ol chogues nnd vouchar Included Viorowith;
{(bYThe Customar will vaithin thiny doyn of tho dollvory of a statmnont 1o the Cuatornor, or If tho Curntomuor hos
Instruetad tho Dapk 1o mall tha enid ctatemant, within Wiy dnya of tha malitng thvenot 10 tha Cuntemar, noity the
Aank in swriting of any nrenes or smlusinne thereln or thorefrom;

{c) At tho oxpiratlon uf the cont 19 v any errora or amdeutons al which 1ho Bonk hes haen so
nollflod, el oxcept oa ¢ yroporly crodited to s Cuatomer's acecount, Il ahsll o {lnally and
conglusively sottled In al) oLt in {d} bolow, nn Leoiwaon tha Bonk entl the Customur thnt;

{]i)) tho umuount of 1he bal satement 9 frue and connct,
]
{iii) e1ly chorguahis 10 tho Cusiomor,
[lv) ny srnaunt nat shown on ta oold sintemany,
v} nll claimaz by tho Custones in ruspoct of any and avary itam In

V) \ha Customer ully and complotoly stknowlodgos that tho Cupiosnur will lnve no futther acllon agnlnat ar
roeourso 1o tha Hank In reapoct ol 1ho dobit anldve in the soid etntement, and all chonuen and vouchoso
Includert thorain,

(dtNathing horoln contalnad shall praclude tha Cusiomer from Istar objecilng 10 uny payments made an unauthorlzod
or forped endargernants provided nallce In writing |9 given 1o the bank forthwith ofter the Customor hes acquired
knovladgn thoreof,

Customer shall roview
alar oach tronsfar snd
repant 1o tha bank sny
he failure ta promplly
tto such discropancios

1all ot 1te loat known address nnd shall ba doamsed to havo
p, or by afecironic notlilication 1o the Customar and shsH be
wiig such nollfleation. Any dolby duo to an Interrupiion In
duta doomotl rucolpt comsnenguroialy.

9. FORGERY AND UNAUTHORIZED SKINATURES:
tn]‘ﬂm Customor shall;
i

n thofts af instrumsene or loea dun (o Torgorios
i) u 1 lunctians.
{6} Th [1] signotuea, unlpag tho customuor proves that:
3 ' at no time was tho Cuslomuer’s amployan or

ngant,
() 1ho loes was unavoidable deapita compllanca with (a) above, s
{ii} the {oss was unevaidable despHa staps to pravent forgory, unsutherizod slgnatures and any losa rosulling
theralrom,
10, LIMITATION DP LIARILITY:
la) Notwilhstonding any oral or wrilten ndvice from any person cospucting tha purposo af any Instrumant or
Inatryction, tho Bank shall not hia inbla for nny co
{b) Tho Bank chall have na responsibllity or liabi)ity
tanps or dopreciation in the valuae of tha Tuntls crodil

.dua to rast Ibibiry

any chare oror

ayont, tha on o

Officv of alfllato of the Bunk othar than tho branch or offico at which the
-acaount To

11, DISCLOSURE OF INFORMATION: Thio Bonk may disclose any information about the Customer 2nd ths
. Customet’s accounty:
{a)In responnc to credit Inquirios;
{bIf the Bank in Its discrotlon deams such disclosute ngcaseary or desirables;
{c) pursunnt to legal procs

{d) I dlwciosuro s nocosss snk'o nturogia,
Tho Cuzlumar liereby cono rizns any euch disclaeurn, ond iha Benk shell not becomo lpble by rugaon
of tho glving of any such In volng inaccurats or incomplato,

12. GOVERNING LAW: Thiz agroemant end nny account of the Customopr with tha Bank shell be govarned fn zll
rospects hy the law of the Jutlsdictlan whare 1ha branch or office mainlaining the sccount la Jocatad,

13. JURY TRIAL WAIVER: Tho Customor haraby lrrovocatly walves all right to trlal by Jury In ony action,
pracnading, or countarclelm, including, but nat limiled 10, actlons sounding in tort, “bad-fally”, fraud or atherwian,
orleing bocauen ol ot In nny way rlating ta this Agresi ent.

Customar scknowladgoe racaiving o capy ol This Agroomani.

PHFEES R LD
Witnona Nume ol Customor
1P THE CURTOMER 19 A GONPORATION, POy
THE CORPOTATE BEAL SHOULD Lit AFFIXED. ol
Tile

Tite
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B, BE OF CHIEQUEA AND STOP PAYMENT INSTRUCTIONS:

{a} rwl lio
o ln of
intu ho
oro ot
man ns

n,

(¢) Tha Bank may, in ile sola dincrotlan, refluss to honour any Inpiruction, instrumant, cheguo or athar oranr for
poyant U drown er made with respact 1o an account Smpressod with o truat, expiensed, imptiod ar consiructive,
Tho Bunk shatl Incur na llabillty as a consequenco of ruch rofisal,

MAILNG OF ACCOLINT RECORDS: [n toapncl of (hoan accounty | totement 1§ issuotl, e Custarnur
horeby Instruciy tha Bonk 1o muil a stewemem ol seeount fram Uma 1 a Custnmar ol Aho wdidresy of tho
Castgmur recerded in the hooks ol 1ho Bonk 1hiv Inetucdon wil co e uslll a comrory instructlon in
swrithg fa rucelvod by 1he Dk [rom tho Cuatomar. The Customus il A statpmont of accownt 1o nat
racalved within 10 daya oftar the and uf 1he eycln actablished for tinlr | 1hy Cuatomaure witl nolity tho Bunk
nolloter hon 5 dnya thoresitur,

[}



7. VERIFICATION OF ACCDUNT:

{a) Upon recelpt framm tho Bank fram tims 1o tiing of a siatoment of nceount of the Customet, the Customor will cheek
1ho crodil und debit antiea In e apld stateiment ond exemine oll cheques sad vouchery included thorowilh;

{b)Tre Custompr will within tiiily dnys of tho dallvery ol a elotomont to the Customar, or If tho Cusiomor has
Instrueted tha Bank (o mail tho vald slalament, withlo thiity deye of the malling thmoo! o tha Customar, natify 1he
Bank in wriling of any nrrars or omisaions therein or thorafrom;

{c) At the explratlan of the sald thiny days, oxcopt 83 10 ony orrory or umiusions ol which tha Bank has hson so
naotifiod, nnd oxcapt ng (o ony arnounts Impreperly crodiled to thn Cuslomor's account, it shasll ba finally and
conclusivaly sotlled In all reapects aave as eat but | (d) below, as betweoen tha Bank ond Yhe Customur that:

(i} 1tha amounl at tha balence ahown in such statomont iy true end corretl,

(i) tho suld choques ond vouchors nia ganvine,

(I} all umouma chargued 1o the sold aceount uro properly chnsgeable to tha Customar,

{Iv) tha Custymnr is not ontitled to bo eradiiotl with any amount not shown on the aaid statomont,

(v} tho Bankla totatly and Liravacahly rolaosod {rom oll cdnims by tha Custamar in raspoct of eny and avery tem in
tho enid slztamont, and,

{vi} \he Customer fully end eamplotoly acknowlodpes that the Customer wliil have no further activn sgolast or
racourso 10 the Bank In mapact of 1ha debiit antrios fiy \ho suld otaremant, and all chagues and vouchary
Included thoraln,

{d)Nothing hereln conlained shall preciudo \he Custemer from fales oblecting 1o any payimenta mede on vnauthorlzed

or lorged endarsoments provided natico b wrlting 15 givan 10 tho bank forthwith sfier tho Customor has scquired
knoviedga therool.

8, VERIFICATION OF TRANSMISSHON OF FUNDS:

(o) With rospoct 10 any funds transfar implernenied by or through any tronsmiesion systam, the Customar shall review
promplly tha writion or slecironle notification of transfar sent 1o tho Customer by tha Bank afior each Lianafer ond
prompity, and In any ovant within twemy-four hours of recolpt ar doemad recelpt of raime, ropon to tho bank any
dlsctopancy or abjection concoining sueh transfer, The Customar exprossty agross that the follure to promplly
roport any such discrapancies or objectlons shioll roliovo the Bank of sny Ilabilily with raopact to such dlsarcpancias
or obje¢tions.

{b) Such nolifications may bp aant to tho Custorner by mell ot lla Jnat known addraga and ehall lye taemed o have
boan racefvad four businnge days suhsaquent to malling, or by elestronla notificstion to the Custormar and shall be
desmed roceived twanly:four houra subsenuent ta sonding such notiflsation, Any delay due 16 pn intarruption in
any authorlzod eommumnicotlan sorvice sholl exiend (ha dole daemesd recelpt compiensurataly.

9. FORGERY AND UNAUTHORIZED SIGNATURES:
{n) Tho Customer shall:
{I} muintain syatams and controls sulflciont 10 prevant and datect thofts of Inpirumanta ar loss dua 1o forgores
ar fraud involving Instrurmonta, nnd,
{ii} monitor the canduct of smployees and ugunts hoving banking funcilons,
{b) The Bank nhall not ba Jiabla for any losa dus (o o forged or unautharized signaturo, tnlesy tho cusiomer proves thet
i) the farged or unauthorizad signatura wos mede by o poreon who st no \ime was the Custornsr's smployan or
agent,
1) the Ioss wan unavaldabls dospite campljancn with (8] abave, and
1iii) tha lano wos unavoldoble dosp'te steps to prevent forgory, unsuihorized signatures and nny loes rosulting
therefrom.
10. LIMITATION OF LIABILITY:
{0} Notwithistending sny oral or writlon advice fruom any person respecting the purposo of any lnstrument or
Inetruction, tho Bank ahall not bae labia for any sonesquontis! or spaaln) damages.
[ Tho Bsitk shell have no rospansibility or Ilnbllity to any porsan for say reduction In sny acrount dua o

taxns or doprocisilan In the valug auyeh funda
dua 1o rusirletions on tranafer, ppy s, dIxreng of
any choraetsor, exorclso of militury . In any auch
evoni, the Customaer aholl have 1 Exncutive
Offleo of the Bank, or niy branch subsldliry or affill o1 which the

pceount le maintalned,

11. DISCLOSURE OF INFORMATIQN: Tho Hank may disclosa any Informatlon shoul the Cusiomor anu ths
Cusiomer’s accounis:

{8) In rasponsa to cradit inquires;

{b) IT 1o Benk In ita dlecrellon deems such disclosure nacessary or desirable;

{¢) pumuont {0 legal procoss or aubpoena;

|d}it disclosura In necsssary ta protoct the Bani's inlerests.
The Customer horaby consonts ta and suthorlzon any such disclosurm, and the Sank ahall not becomo llnbla by renson
of thu glving of any such Information or of Ite being Inaccursts or incomnplsto.

12. QOVERNING LAW: This sgraemont and any account of the Customar with tha Bank shall be govornad in il
rexpacts by tho taw of the jurlsdiction whary tho branch ar oHlee malntaining tho aceount Is loceted.

13, JURY TRIAL WAIVER: The Custanior haraby lrrovocably walves oll sight to trial by Jury in any actlon,
proteeding, or countarclainy, including, but not mited to, actiorm acunding tn tont, “bad-feith”, froud cr o1herwlso,
arlaing bacause of or in any way rolaling to this Agresr ent.

Cuglonter acknowladges raceiving a copy of This Agraemant.

Namu of Gustomer

Sran’
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IF THE CUSTOMEN 36 A CORPORATION,
THE DORPOMATE SCAL BHO\RD BE AFFIXED,
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST.CROIX

-

TERRITORY OF THE VIRGIN ISLANDS )
) 8S.
DIVISION OF ST.CROIX )

AFFIDAVIT OF BAKIR HUSSEIN

1, BAKIR HUSSEIN, being first duly swom, declare under penalty of perjury that the
foregoing is true and correct.

1. 1 am an adult of sound mind, and a resident of Sl Croix, Virgin Islends; | personelly
know Fathi Yusuf, Waleed Flamed, and Mohammed Hamed. [ make this affidavit of my own
personal knowledge and information.

2. 1 attended severnl mectings and had numerous discussions with Fathi Yusuf, Waleed
Hamed and Mohammed Hamed, together and separately, and as such, I am aware of the facts
in this Affidavil,

3. Sometime in mid-2012, 1 heard rumors of a potential split between the Hamed and Yusuf
families. I visited Mr. Yusuf to ask about the split, end at the time Mr. Yusuf ssid there was
nothing wrong between the familics, except that Mr, Yusuf wanted to separate from the
Hameds.

4. A few weeks later, 1 asked him agaln about the rumored split, Mr. Yusuf then expressed his
concerns regarding the unouthorlzed withdrawals of funds by Waleed Hamed. At that point,
I realized along with other friends of both families that therc was a problem between the Yusuf
and Hamed families.

5. Over a six to eight month period, I was involved in a total of threec meetings between the
Hamed and Yusuf families. Other mutual friends were also present at those meeting. One of

the meetings was held at Best Fumniture, while the other meetings were held at various
locations.

6. There were lwo major disputes between the Yusufs and Hameds. The first dispute was Waleed
Hamed's unauthorized teking of monies belonging to the Plaza Extra supermarket stores

Page 10f3

Sl E

Blumberg No. 5116



10,

1.

without Mr. Yusuf's knowledge. The second dispute concemed the issue ofexcess funds that
were withdrawn by the Hameds for which the Yusufs did not lake in matching withdrawals.

As to (he first dispute, Mr, Yusuf, Waleed Hamed, and Mohammed Hamed agreed thal Mr.
Yusuf would receive title to two properties in satisfaction of Waleed Hamed’s unauthorized
withdrawals, The first property is an 8 acre property located in J ordan, and the second property
was a 9-10 acre property in Tutu Park.

To my knowledge the first property was transferred to Mr. Yusuf, however to date the second
property was not transferred.

In several open meetings, Mr, Yusuf said that the Hameds took $1.6 million more than the
Yusufs. Waleed Hamed admitted that he took the excess $1.6 million dollars, which is the
difference botween the $2.9 Million taken by the Hameds and the $1.3 Million taken by the
Yusufs. In addition to the $1.6 million dollars which 1 heard Waleed Hamed admit to, both
Waleed Hamed and Fathi Yusuf both agreed to additional withdrawals by the Yusufs provided
that the Yusufs produced receipts to show proof of the additional withdrawals.

[ personally heard Waleed Hamed admitting to owing $1.6 million dollars to the Yusufs as a
result of excess withdrawals by the Hameds, and that the receipts for that emount were not
available because they were destroyed prior to the reid by the U.S, Government.

In addition, Mr, Yusuf and Waleed Hamed discussed the unpaid rent on the Plaza Extra ~ East
store that has been pending for many years. Specifically, Waleed Hamed agreed to pay the
rent for the rental period prior to 2004.

12, At one point, there was an agreement in place between the Homeds and Fathi Yusuf thal

12,

13,

the Hameds would transfer two (2) properties to Mr. Yusuf for what he had discovered so
far,

Despite meeting with both sides, individually and together on a number of occasions, two
issues began 1o stand out as the sticking points,

First, Fathi Yusuf stated that the Hameds were not being straight with him when the Hammeds
refused to transfer the second property, as agreed for the transactions he had discovered so
far. On the other hand, Waleed Hamed said that he did not believe that Fathi would not
stop with his final request for the third property for everything. At the end, the parties could
not agree to the transfer of the third piece of land to satisfy Mr. Yusuf's claims regarding the
unauthorized monies taken by the Hameds. The parties also could not agree on how 1o divide
up the business and go their separate ways.

Page 2 of 3
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On this ngaay of W , 2014,
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sgthi Yusuf 5  #82 A&B La Grande Princess
Yusuf Yusuf W 152 CD La Grande Princess

105, NARRATIVE!
On today's date, "R" was present at Insular Investigation Bureau with "0" (R's Father) and his Attorney, Nizar A,
Dewood to maks a complaint of "Embezzlement."

“R" was interviewed and stated that the Yusuf and Hamed family, each has 50 % Interest in Plessen Enterprise,
Inc. That they never have made any dividends payout, That Mchamad Hamed is the President, "S1" is the
Vice-President, "O" Is the Secretary/Treasurer, and "R" is the Director of Plessen Enterprises, Inc. That check No,
0376 was drawn from Scotiabank Account No. 45012, belonging to Plessen Enterprises, Inc., made payable to
Waleed Hamed (*S17), dated 27MAR13, in the amount of $460,000.00, and was signed by "S1" and "S2," That
both families had a verbal agreement that any check signed against Plessen Enterprise, Inc. would need the
signature of at least one member of each family. That no one in the Yusuf family was aware of Check No. 0376,
until the bank netified “O" that he needed to put cash in the account or a check written to compensate "W’ would
be return due to Insufficient funds. That "W" used his credit card to pay the taxes far Plessen Enterprises, Inc. and
Plessen Enterprises Inc. wrote a check to repay “W.” That *S1" left $7,000.00 in the account thinking that nobody
would have notice the funds missing, since the account is not very aclive. However, "W had failed to deposit a
check from the rental of a property right away, which would have cover check No. 0376 and that was the reason
the account did not have enaugh funds to cover the check or else the withdrawal would not have been detected.

(Cont.)



NARFATIVE CONTINUED . Page 2 of 1
cra 13A 04408

"R” further stated that “S1” returned $230,000.00 after "W filed a civil lawsuit against 'S1,” “S2,” Waheed
Hamed, Hisham Hamed, and Five-H Holdings, Inc. However, the money was deposited with the Clerk of the

Court at the Superior Court.

“O" confirmed that the families did not have any written agreement, but they had a verbal agreement to sign
the checks using one member of each family. That “S1" knew that the Yusuf Family would not have agreed lo
sign, so he had ons of his brother (“S2°) sign the check. That the monies “S1" took without any authorization
was used for the closing on a property deal in St. Thomas. That the Plessen Enterprises Inc. account was

strictly to cover the operalional expenses of the business, not for personal ventures.

Request case open, until further davelopment.

M. Comelro, SGT. #3070

V.LP.D, RECORDS BUREAU

218y 20534
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VIRGIN ISLANDS POLICE DEPARTMENT CR¥ /3004058
INSULAR INVESTIGATION BUREAU
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I KEREBY DECLARE THAT THE FOREGOING STATEMENT, WHICH | HAVE DICTATED AND READ, IS
FREELY AND VOLUNT LY IVEN AND IS TRUE AND CORRECT TO THE BEST OF MY KNOW  DEGE
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NIETARPMENT OF JUSTIOE
QFIFICT OF THIE ATTORNREY GBNERAL

IR IRON PN DHITNN (A HOVAO JEETATI LATTLE CRA RN
GRS Lnst sk, 2N i Lou THINTON CRNTUR IANLLING
SILPLIONAH, LMCVTROTN [HTANDH ONHO2 CROMISCIANS IO, 5T CIOLIX, VT 00Y2G
GRIOY 77D AN (340) TRELID ] £YAN) TEANHT Has $140) TRIAG2G

SUBPOENA -DUCES TECUM

THE PEOPLE OF THE VIRGIN ISLANDS

TO: Derick Martln, Bank Manager
Bank of Nova Scotia
4500 Estate Diamond
P.0. Box 773
Christiansted, St. Croix, VI 00821

Tel: (340) 778-6036
Fax: (340) 773-3225

PURSUANT 1o Title 4 Virgin |1slands Code Section 601 et. seq.:
YOU ARE HEREBY CONMMANDED TQ APPEAR before Esther R, Walters, Esq,, Asslstant

Altorney General of the Virgin Islands, 8040 Castle Coakley, Christiansted, St. Croix, U.S. Virgin
Islands 00820, to give lestimony in connsction with a criminal_investigalion, by the Pecple of the

Virgin Islands,
not reguired to this subposna. Instead of personal
to the ng ation
any documentation same, by June 4, 2013;
A. Records reflecting monthly statements from Oclober of 2012 to present of any

accounts belongling to Plessen Enterprise, Inc., Account No. 45012 that might be at your bank.

2. Records to include: monthly statements, signature cards, credit cards, debit
cards, checking, application forms for the accounts helonging to the business listed above.

/3. Certified coples of all checks Issued from October 2012 to present.

&

Blumbderg No. 5118
N



Subpoena-Duces Tecum

Re: Plessen Entsrprisa Inc., CR# 13A04488

Page 2 of 2

FAILURE TO APPEAR at such time and place or to produce requested documents may lead
to the lssuance of a warrant for your arrest pursuant to Title 5 Virgin Islands Code Section 654.

DATED: 5-2013

|

aitached hersto on the
the .X/27 day,
ral -

livering to 3 copy

THE PEOPLE OF THE VIRGIN ISLANDS

VINGCENT A. FRAZER
ATTORNEY GENERAL

ERR. WA
ASSISTANT ATTORNEY GENERAL
V.). DEPARTMENT OF JUSTICE
6040 CASTLE COAKLEY,
CHRISTIANSTED, 8T, CROIX
U.S. VIRGIN ISLANDS 00820-4375

RETURN OF SERVICE

that | the SUBPOENA - DUCES TECUM

o 2013, and that thereafter on

2013, | served the same on

by this original and then by
S -

Signature



MOHAMMAD HAMED By His Authorized
Agent WALEED HAMED

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

)
)
Plaintiff, )] CIVIL NO. $X-12-CV-370
v )
)
FATHI YUSUF AND UNITED CORPORATION ) ACTION FOR DAMAGES
) INJUNCTIVE AND
) DECLARATORY RELIEF
Defondant. ) JURY TRIAL DEMANDED
)

AFFIDAVIT OF WALEED HAMED A/K/IA WALLY HAMED

Waleed Hamed, a/k/a Wally Hamed, duly swom, hereby avers as follows:

1.

I am an adult resident of St. Crolx and am personally knowledgeable
about each fact set forth in this affldavit.

| am also known by most people as Wally Hamed.

My father, Mohammad Hamed, entered into a partnership with Fathi Yusuf
in the 1980's {o operate a supenmarket known as Plaza Extra, located In
the United Shopping Center located on the east end of St. Croix,

The partnership has since expanded to two other locations in the Virgin
Islands, operating the Plaza Extra supermarket on the west end of St,
Croix at Estate Plessen (Grove Place) and the Plaza Extra supermarket
on St. Thomas located at the Tut s Park Mall.

My father has given me a power of atlomey to act on his behalf In all
aspects of the Plaza partnership business he has with Fathi Yusuf,

The partnership between Hamed and Yusuf currently operates the same
three Plaza supermarket locations, currently employing in excess of 600
employees in the three stores,

Since its formation, the three Plaza Extra supermarketls have been
managed jolntly by my father with Fathi Yusuf, operating as a partnership
with separate accounting records and separate bank accounts for each of
the three stores, even though the partnership utllized the corporate entily
of United Corporation (“Uniled") for the reporting of tax obligations.



Affidavit of Waleed Hamed
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8. United owns additlonal assets other than the thres Plaza supermarkets
that my father does not have an interest in.

9. The bank accounts for the three Plaza Extra supermarkets, placed in the

name of Uni n accessible equally to my father and
Fathl Yusuf, sing in 2010 that one famlly member
from each of families will sign each check written on

these bank accounts. The current bank accounts for each of the three
Plaza stores are:

St. Thomas Plaza Extra Store:
Bank of Nova Scotla (BNS)

Operating Acct: 04000 000K

Payroll Acct: 043000000 Bank of Nova Scotla (BNS)
Telecheck Acct: 040000k Bank of Nova Scotia (BNS)
Credit Card Acct: 13000000 Banco Popular

St. Croix Plaza Extra ~ WEST

Operating Acct: 18200000 Banco Popular

Credit Card Acct:  19x00mxx Banco Popular

TeleCheck Accl:  05x00000006xX Bank of Nova Scotia (BNS)

8t. Croix Plaza Extra — EAST

Operating Acct: 1920000 Banco Popular
Credit Cart Acct:  19x0000t Banco Popular
Telachack Acct: 6800000000¢ Bank of Nova Scotia (BNS)

supermarkets,
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PSx=-xxxxxG0
PSx-xxxx79
P Sx-xx0x01
PSx-xxxx10
PSx=x000¢28
PSx-x00¢x36

Merrill Lynch
142-XXXXX

12, At all times relative hersto, my father and Fathi Yusuf have equally shared
the profits distributed from the three Plaza supermarkets.

13.1n this regard, my father and Fathi Yusuf have also maintained records of
all withdrawals from the partnership account to each of them (and their
respective family members), 1o make sure there would always be an equal
(50/50) amount of these withdrawals for each partners family members.

14.Fathl Yusuf has repeatedly confirmed the existence of this parinership
between himself and my father, Including statements made under oath,

See Exhibit A.
As it stands, the parinership has Plaza Extra -
West (Grove Placs, Including the a Extra -~ East

(Sion Farm) and Plaza Extra (Tuft

The letter then discussed each partner getting their own store from the

partnership. . ‘
16. posed partnership on
rch 13, 2012, to me est
That document (Se on

WHEREAS, the Partners have operated the Partnership under an oral
partnershlp Agreement since 1986.

WHEREAS, the Partnership was formed for the purposes of operafing
Super Markets in the District of St. Crolx, and St. Thomas; and
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WHEREAS, the Partners have shared profits, losses, deductions,
credits, and cash of the Parinership;

WHEREAS, ave certain rights and responsibilities under
the Virgin Is Uniform Partnership Act ("Act") goveming
dissolutlon o and hereby desire to vary or confirm by the
terms of this .

That document then described the partnership assets as follows:

Section 1.1: Assets of the Partnership

1. PLAZA EXTRA EAST- Estate Sion Farm. St. Croix

2. PLAZA EXTRA WEST- Estate Grove, St. Croix (Super Market
Business ONLY)

3. PLAZA EXTRA - Tutu Park. St Thomas

18.

success and exlstence. These acts Include but are not limited to the
following acts:

a) Threatening to terminate the Hamed family employees in the three
Plaza Exira stores;

b) Attempting to discredit the operations of these three stores by making
defamatory statements about Hamed and his family members to third
parties, including suppliers for the three slores, which are complelely
untrue;

c) Attemptlng to unilaterally change how the stores have operated by
threatening to impose new and unreasonable restrictions on the

f) Unilaterally canceling orders placed with vendors and not ordering new
inventory for the three Plaza supemarkets;
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9) Glving false Information to third parties, Including suppliers of the three
Plaza Supermarkets, regarding its future operations, jeopardizing the
good will of the Three Plaza supermarkets; and

h) Spending funds from the bank accounts of the three Plaza
supemarkets to support his other personal business interests
unrefated to the three Plaza supermarkets,

19.Finally, on or about August 20, 2012, Falh! Yusuf indicated he wanted to

20.Despite repeated demands, Fath! Yusuf has not returned thess funds to
the Plaza Extra bank accounts from which they were withdrawn.

21. t secured immedlatealy, the continued
will be In jeopardy, as well as the
s employees, resuiting in Irreparabls

22.Indeed, Plaza Is in serious Jeopardy to other stores,
losing employees due to moral prob , and otherwise
losing its goodwill, which it has built u

23.The Hamed famlly has operated this parinership for over 25 years and
wanis to continue these businesses into the future for its current family
members,

24, ve
lef
im

Dated: September 18, 2012 - L
Waleed Hameda/k¥a Wally Hamed

SWORN AND SUBSCRIBED TO BEFORE
ME THIS 18" OF September, 2012

N PUBLIC

JERRI FARRANTE
Carmmission Exp: August 26, 2015
NP 078-11 s



FOR PUBLICATION

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

CIVIL NO, 8X-12-CV-370

ACTION FOR DAMSGE%;M
. ) PRELIMINARY AND P ANENT
FATHI YUSUF, and UNJTED CORPORATON, ) INJUNCTION; DECLARATORY
Defendmﬂs% RELIEF
) JURY TRIAL DEMANDED
. o o )
ORDER

The Court having issued its Memorandum Opinion of this date, it is hereby

ORDERED that Plaintiff's Emergency Motion to Renew Application for TRO, filed
January 9, 2013, seeking entry of a temporary resiraining order or, in the altemative, preliminary
injunction is GRANTED, as follows:

ORDERED that the operations of the three Plaza Extra Supermarket stores shall
continue as they have throughout the years prior to this commencement of this litigation, with
Hamed, or his designated representative(s), and Yusuf, or his designated representalive(s),
jointly managing each store, without unilateral action by ecither party, or representative(s),
affecting the management, employees, methods, procedures and operations, 1t is further

ORDERED that no funds will be disbursed from supermarket operating accounts
without the mulual consent of Hamed and Yusuf (or designated representative(s)), 1t is further

ORDERED that all checks from all Plaza Extra Supermarket operating accounts will
require two signatures, one of a designated representative of Hamed and the ather of Yusuf or a

designated representative of Yusuf, It is further

911S "oN Biaquinig



Mohammad Hansed via Waleed Hamed v.Fathi Yusuf and Uniled Carporation,SX-12-CV-370
ORDER

Page 2 of 2
ORDERED that a copy of this Order shail be provided to the depository banks where all

Plaza Extra Supermarket operating accounts are held. It is further

ORDERED that Plaintiff shall forthwith file a bond in the amount of Twenty-Five
Thousand Dollars ($25,000.00) with tho Clerk of the Court, and shall provide notice of the
posting to Defendants. (Plaintiff's interest in the “profits” accounts of the business now held at
Banco Popular Securities shall serve as additional security to pay any costs and damages

incurred by Defendants if found to have been wrongfully enjoined.)

Dated:/%ra'/ 2 ‘(; w';

Douglas A.
Judge of the Superior
ATTEST:
VENE] VELASQUEZ
Clerk
By:

Deputy
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

PEOPLE OF THE VIRGIN ISLANDS, CRIMINAL NO. SX-15-CR-352

)

) SX-15-CR-353
Plaintiff, ) CHARGE(s):
)
) EMBEZZLEMENT BY
v. ) FIDUCIARIES/PRINCIPALS
) 14 V.L.C. §1091 & 1094(a)(2)& 11(a)
) GRAND LARCENY
) 14 V.IC. §1083(1) & 11(a)
)
)
)

WALEED HAMED,
MUFEED HAMED,

Defendants.

TO: JEFFREY MOORHEAD GORDON RHEA
1132 (48) KING STREET STE. 3 PO BOX 307607

Christlansted, St. Croix ST THOMAS VI 00803
U, S. Virgin Islands 00820

RESPONSE TO DISCOVERY REQUEST

Pursuant to Federal Rule of Criminal Procedure 16(a)(1)(E), the materials below
are being supplied to the Defendant.

Speclifically, the People have attached hereto copies of the following for the two
case named above:

1)  Scotiabank Information Gathering Form- Account for Private Company
Plessen Enterprises Inc., dated 02/03/12 (9 single sided pages);

PURsUANT To RuLe 16(A)(1)(E) YOU MAY INSPECT AND COPY OR PHOTOGRAPH
ANY TANGIBLE OBJECTS THE PEOPLE HAS IN ITS POSSESSION REFERENCE TO THIS CASE.
PLEASE NOTE THAT THERE 1S PHOTOGRAPHIC EVIDENCE AVAILABLE FOR VIEWING. OUR
OFFICE HOURS ARE 8:00 A.M., TO 5:00 P.M. MONDAY THROUGH FRIDAY, EXCEPT
HOLIDAYS. PLEASE CALL 773-0295 FOR AN APPOINTMENT.

Notice is hereby given that the People intend to rely upon all the evidence
contained in the aforementioned.

The Defendant is further notified, and demand is hereby made pursuant to Rula

12.1 that in the event the Defendant intends to rely upon an alibi, that said Notice of
Alibi be provided to the People and that the disclosure be in compliance wit

Eihbi T

9LI5 "o Biequinig
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Second Response lo Discovery Request
WALEED and MUFEED HAMED S$X-15-CR-352, 353

of Discovery. Demand is hereby made that the aforementioned be supplied to the
People within ten (10) days or within the time set by the Court.

The Peaople intend to rely upon the dates and time of the occurrence as indicated
in the attached Discovery.

Demand Is hereby made upon the Defendant for any and all evidence which
would be discoverable by the People under Rule 16(b) and (c). The People are
presently unaware of any exculpatory material other than as noted above. However,
the People acknowledge its continuing duty to disclose requested evidence or
material and will supply same to the Defendant as it become available.

Respectfully submitted,

CLAUDE WALKER
ERAL
DATED: /o1 / /6 BY
/ / Gl
ATTORNEY GENERAL
Department Of Justice

6040 Castle Coakley, Christiansted
St. Crolx, Virgin Islands 00820
Tel, (340) 773-0295

CERTIFICATE O RVIC
I HEREBY CERTIFY that I have served a true and foregoing copy of the within
Second Response to Discovery Material; which was served upon

TO: JEFFREY MOORHEAD GORDON RHEA
1132 (48) KING STREET STE. 3 PO BOX 307607
Christlansted, St. Croix ST THOMAS VI 00803

U. S. Virgin Islands 00820

By electronic filing to arhea@rpwb.com and jeffreymlaw@yahoo.com

on this 1st day of, April, 2016.

Asst, . General



IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED and KAC357, INC. CIVIL NO. SX-16-CV-429
Plaintiffs,
ACTION FOR DAMAGES
VS.
BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED

SCOTIABANK, FAITH YUSUF, MAHER
YUSUF, YUSUF YUSUF and UNITED
CORPORATION,
Defendants.
ORDER
THIS MATTER comes before the Court on Defendant, Bank of Nova Scotia’s
Motion to Dismiss and Motion to Strike Plaintiffs’ First Amended Complaint. The Court
having reviewed the pleadings and being advised of the premises, it is hereby
ORDERED that Defendant Bank of Nova Scotia’s Motion to Dismiss and Motion

to Strike Plaintiffs’ First Amended Complaint is GRANTED and Plaintiffs’ claims against

Defendant Bank of Nova Scotia are hereby DISMISSED WITH PREJUDICE.

SO ORDERED on this day of 2017

JUDGE OF THE SUPERIOR COURT

ATTEST:
ESTRELLA GEORGE
Acting Clerk of the Court

By:
Deputy Clerk



